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LFB.......Shanovich (RR) - Combined tax reporting
FOR 2007-09 BUDGET -- NOT READY FOR INTRODUCTION
SENATE AMENDMENT ,
TO SENATE SUBSTITUTE AMENDMENT 1,
TO 2007 SENATE BILL 40

At the locations indicated, amend the substitute amendment as follows:

H
"%i Page 922, line 19: after that line insert:

f '
/ 71.25 (9) (a) The sales factor is a fraction, the numerator of Wthh is the total"g
/

|sales of the taxpayer in this state dumng the tax permd and the denominator of

5

| ' which is the total sales of the taxpayer evemhere durt’mg the tax period. For sales

E of tangible personal property, the numerator of the sales factor is the sales of the

taxpayer during the tax perlod under par. (b) 1. and 2. plus 50% of the sales of the

© 0 =1 O Ot W W

taxpayer during the tax period under pars. (b) 2m. and 3. and (c). For purposes of

10 determ ’ining the numerator of the sales factor for a member of a combined reporting
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- ible personal property, that made the

Zx”{g
"JSECTION 2018g. 71.255 of the statutes is created to read:

6 71.255 Combined reporting. (1) DEFINITIONS. In this section:

7 | (a) “Brother sister parent ‘corporation” means a parent corporatlo 0 that is a ;

member of acommgonly controlle,d/group, ifany members of the comimonly con»trolied f o
> y E P yi
group a:;e not connected tgy’the parent. cogpm‘e/ltmn by stock ownersh:gpﬁ_z;mteresb

S

L 102 @Wnershlp as ¢ descr}be& in par. (d) ; .

% @wf’! fﬂéﬁv«ﬁi& sf f&jg, y A P

1, 1}? (b) “Combined report” means a> form prescribed by the department that
T./Z specifies the income of each taxpayer member of a commonly controlled group
13 operating as a unitary business.

14 (c) | 3‘ @:;?geg%poftlng gvoup mea;ts tlae members @f a com:monly controﬁ“ﬁ““

15 B
16 ‘n; ;i@l “Commonly controlled group” means any of the following, but does not
17 include an insurer that is exempt from taxation under s. 71.45 (1):

18 1. A parent corporation and any corporation or chain of corporations that are
19 connected to the parent corporation by direct or indirect ownership by the parent
20 corporation if the parent corporation owns stock representing more than 50 percent
21 of the voting power of at least one of the connected corporations or if the parent
22 corporation or any of the connected corporations owns stock that cumulatively
23 represents more than 50 percent of the voting power of each of the connected

24 corporations.



2007 - 2008 Legislature B LRBbOSI0/L
;/ii? 2. Any 2 or more corporations if a common owner;c;iirectly or indirectly ovriis
\V2 stock representing more than 50 percent of the voting power of the corporations or
3 the connected corporations.
4 ’ 8 A partnershlp or hmlt;ed llabllltyx,,company 1i a parent corporatlon or any ,
6
7 :pfitnershlp or himted habﬂrty company WWW . ‘
8 | % Any 2 or more corporations if stock representing more than 50 percent of the
9 voting power in each corporation are interests that cannot be separately transferred.
10 @Any 2 or more corporations if stock representing more than 50 percent of the
11 voting power in each corporation is directly owned by, or for the benefit of, family
12 members. In this subdivision, “family member” means an individual related by
13 blood, marriage, or adoption within the 2nd degree of kinship as computed under s.
14 852.03 (2), 1995 stats., or the spouse of such an individual
N [ — Z
16 5 corpora‘mon or any corporatlon eonnected to the parent corpofatlon by common
jownershlp does not heId more than a 50 percent ownershlp 1n1;erest in the }
| 2corp0rat10n partnershlp, or hmlted hablhty company but effectively controls the :

lzwporatmn partnersh1p, or limited hablhty company. o e

{efi MC 01/ 110,11” as the ‘meaning given in s-71.22-(1k) or- 7142 (1)~
9/ [Corpora Has ing g

Fl— (g) “Department” means the department of revenue.

ign ated agent“’*means tihewtaxpayer member of a cemmenly controlled

24 reportmg group.
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(h) “Groap return means a tax return filed on behalf of the taxpayer members ~

of a combmed reportmg group.
) “Intercompany transactlon means a transaetion between corporations,

partnerships, or limited hablllty compames that become members of the same

combined reporting group 1mmed1ately after the transaction.

(im) “Partnership” means any entlty cons1dered a partnershlp under section |

7701 of the Internal Revenue Code

e,
e,

6)) “Separate return means a return filed by a corporatlon regardless of

whether the corporatlon is a member of a combined reporting group or is requ1red

to file a tax return-under s. 71.24 or 71. 44

(}Z:) “Taxpayer member means a corporation that is subject to tax unders. 71.23

(1) or (2) 0%‘/7;1( /4*3%; that is a member of a combined ;‘.f ’Eréf gr\dl/ip,, aﬁd/tﬁﬁf filesa-

e{grrbmed Teport underathls section.”)

(L) “Top —tier corporation” means a member of a commonly controlled group"g’

that 1s not eonnected with a parent oorporatlon by stock ownersh1p or interest

ovvnerslnp as described i in par @, 1s a parent corporatlon or is a brother-51ster

parent eorporatlon regardless of Whether iti is domg business in this state or derwmg

/income from sources in this state and regardless of whether its income and

I
st IUURT———

. M/

apportlonment factors are excluded from a combined rgport filed under this-section. /

_—"(m) “Unitary business” mcludes the busmess actxwt}es’ or operatlons of an

S //'“

’”ea‘tity that are &m&utual beneﬁt to, mtegrated With or dependent upon or that

contribute to activities of at least one ether entity, including transactions that serve

T T

an operational function, as determined by the department Two or more businesses

//

Eare ‘presumed to be a unitary business if the busmesses have- umty of ownersh1p,

f“
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executive- force centralized purchasmg, advertising, or aecountlng, mtereerporate

sales or leases 1ntercorporate servmes 1ntercorp0rate debts 1ntercorporate use 0ﬁ-
/ { - {

pmprwtary matemals, mterlockmg dlrectorates or interlocking corporate ofﬁcers

f"
Ve

(2) CORPORATIONS REQUIRED TO USE COMBINED REPORTING. (a)’ Except as prov1ded
in par. fb) and subject to sub. (6), a corporation that is sub_]ect to the tax imposed
under s. 7 1 23 (1) or (2) or 71.43, that is a member of & commonly controlled group,
and that is engaged in whole or in part, in a unff:ary business with one or more
members of the ci)mmonly controlled group shaﬂfcompute the corporation’s income
attributable to this state by using the i 1ncome computation under s. 71.26 or 71.45,

the apportionment formu{a under s. 71 25 (6) or 71.45, and the tax credits under s.

71.28 or 71.47 of all of the followmg that are members of the commonly controlled

group:

." %K
1. Any corporation orgamzed er 1ncorporated under the laws of the United

States, any state of the Umted States, thelhstmct of Columbia, the Commonwealth
of Puerto Rico, any possessmn of the United Stadpes or any political subdivision of the

United States, 1nclud1ng corporations under sectro\s 931 to 936 of the Internal

f

Revenue Code. %‘K

‘vﬁ%

2. Any doméstlc international sales corporation under seét;ons 991 t0 994 of the

‘x,
‘e&

Internal Revenue Code. N
3. Any foreign sales corporation under sections 921 to 927 of J‘re Internal
Revenue Code.
4 Any export trade corporation under sections 970 and 971 of the Internal‘“
Reyenue Code.

5. Any corporation regardless of its place of incorporation if the average of its

property factor under s. 71.25 (7) and its payroll factor under s. 71.25 (8), for property
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/

\gnd payroll within the United States and computed on an annual basis, is at leas

ercent during any part of the taxable year that a corporation is a member of the

commponly controlled group.

attributable to this state by usi g the incomé computation under s. 71.26 or 71.45,

the apportionment formula under s (6) or 71.45, and the tax credits under s.

71.28 or 71.47 of all the members of the\commonly controlled group, regardless of the
country in which any member of the commonly controlled group is organized or
incorporated or conducts busifiess, if all top- tier corporations that are members of

the commonly controlled, oup elect under suh. (3) to compute the corporation’s

income as provided upder this paragraph.

(3) CoMPUTATION ELECTION. (a) A top-tier corporxation that is a member of a

commonly congrolled group may elect on the commonly controlled group’s behalf, and

in the manner prescribed by the department, to compute\the income of each
corporgtion that is a member of the commonly controlled group tnder sub. (2) (b).

If rdore than one member of the commonly controlled group is a top-tiercorporation,

_/an election under this subsection is not effective unless all top-tier corporatiens elect
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Gn the commonly controlled group’s behalf, and in the mann?gprescribed by the

deﬁe.rtment to compute income under sub. (2) (b).

ﬁ"

(b) A top-tier corporation shall file an election ma,de under par. (a) with the
department before the last day of the taxable year. }‘he top-tier corporation shall
designate a taxable year that corresponds with the taxable year of any taxpayer
member that is subgect to the tax imposed under s. 71.23 (1) or (2) or 71.43. If the
top-tier corporation fa‘ﬂs to file the electlon before the last day of the taxable year
designated under this paragraph all members of the commonly controlled group to

which the top-tier corporatlon belongs including the top-tier corporation, shall

compute income under sub. (2) (a)

(c) Except as provided under par (d) the members of the commonly controlled

group subject to an election under this subsectlon shall compute their income under

sub. (2) (b) for 7 taxable years begmmng with the taxable year designated under par.

(b). Thereafter, the members of the commonly contmlled group shall compute their

income under sub. (2) (b) for periods of 7 taxable ;ears and until any top-tier
1\

corporation that is ,a member of the commonly controﬁeg group notifies the

N

S

department, ina n}é{nner preecribed by the department, before t}f\énl%st day of the last
taxable year many period of 7 taxable years that the top-tie;\\c‘?erporation is
terminating the election under this subsection. A termination under this paragraph
takes eﬁ"ect on the first day of the first taxable year beginning after the top—txer
corporatlpn notifies the department under this paragraph.

dy ;’/The department may grant a request by a top-tier corporation to terminate
an election under this subsection before the first period of 7 taxable years under par.

(c) expires, if the top-tier corporation shows good cause for granting the request, as
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determined by the department and consistent with section 1502 of the Internal

i
i
/

(e) Except as provided in par. (f), if an electioh by a top-tier corporation on

/
7

behalf of the members of a commonly controlleﬂ group under this subsection is
termtnated no top-tier corporation may mak@ an election on behalf of the members
of the same commonly controlled group unt/ﬂ 7 taxable years have elapsed from the
day that the termlnatlon of the or1g1nalfelect10n took effect.

() The department may grant af request by a top-tier corporation to make an
election under thls subsectlon before the period of 7 taxable years under par. (e) have
elapsed, if the top- t1er corporatflon shows good cause for granting the request, as

determined by the department and consistent with section 1502 of the Internal

Revenue Code.

(4) ACCOUNTING PER{IOD Fer purposes of this section, the income under ss. 71.26
and 71.45, the apportmnment factoa:s under ss. 71.25 and 71.45, and the tax credits
under ss. 71.28 and 71.47 of all corporatlons that are members of a combined
reporting group stiall be determined by nsmg the same accounting period. If the

combined reportlng group has a common parent corporation, the accounting period

of the common parent corporation shall be sed to determine the income, the
apportlonment factors, and the tax credits of all the corporations that are members
of the comblned reporting group. If the combmedreportmg group has no common
parent corporatmn, the income, the apportionment factcﬁgg, and the tax credits of the
combtned reporting group shall be determined using theﬁégeounting period of the

member of the combined reporting group that has the most sigﬁiﬁeant operations on

a recurring basis in this state, as determined by the department.
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»
7

e
(5) FILING RETURNS. (a) Corporations with the same gfcounting period.

%‘E{Dorporations that must file a combined report under this secfa/; and that have the

/
same accounting period may file a group return, as pres/é{lbed by the department,

that Izeports the aggregate state franchise or state 19£0me tax liability of all of the
members of the combined reporting group. Corp atmns that are required to file a
combmed report under this section may f}Ie separate returns reporting the
respective apportlonment of the corporat?(yr’is state franchise or state income tax
liability as deterimned under sub. (2), 1§‘ each corporation filing a separate return
pays its own apport;onment of its sta}e franchise or state income tax liability.

(b) Corporatzo;zs wzth dzﬁere;;t accounting periods. Corporations that are
required to file a combméd repopt and that have different accounting periods shall
file separate returns and s£a41 ugse the actual figures from the corporations’ financial
records to determine the pmpemncome and income-related computations to convert

g

to a common accounting fpermd. @,%rporatlons that are required to file a combined
report may use a progefitiohal metﬁ@ to convert income to a common accounting
period if the results éf the proportionaf%aethod do not materially misrepresent the
income apportmneﬂ to this state. The appértmnment factors under ss. 71.25 and
71.45 and the tax credits under ss. 71.28 and 7 1.47 shall be computed according to
the same method used to determine the income ﬁnder ss. 71.26 and 71.45 for the
common acceunu ing period. If a corporation performs an interim closing of its
ﬁnanmal records to determine the income attributable to the common accounting
perlod the actual figures from the interim closing shall be used to convert the
apportlonment factors and tax credits to the common accounting pexgod.

' (¢) Designated agent. 1. For corporations that are subject to thls section and

that file a group return under par. (a), the parent corporation of the combined
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&

reporting group is the sole designated agent for each mem ér of the combined

reporting group including the parent corporation, if the fﬁarent corporation is a

f

taxpayer member of the combined reporting group nd income of the parent
corporatlon is included on the group return. If the parent corporation is not a
taxpayer member or if the parent corporation’s 1;aceme is not included on the group
return, the taxpayer members may appoint a tfai(payer member to be the designated
agent. Ifthe parent corporation of the combmed reporting group is not eligible to be
the designated agent and no taxpayer ;r;ember is appointed to be the designated
agent, the de51gnated agent is the taxpayer member that has the most significant

operations in this state 011 a recurrmg basis, as determined by the department. The

designated agent, as determlned under this subdivision, remains the designated

agent until the designated agent is no longer a taxpayer member or until the
taxpayer members appoint ‘a di%erent designated agent. If the designated agent
changes, the combined reportmg groap shall notify the department of such a change,
in a manner prescrlbed by the departnrent

2. The de51gnated agent shall file the group return under par. (a), shall file for
any extensions under 8.71.24(T)or 71.44 (3) shaﬂ file amended reports and claims
for refund or credlt and shall send and recelve all correspondence with the
department regardmg a group return. Any notlce the department sends to the
designated agent is considered a notice sent to all members of the combined reporting
group. Any refund with respect to a group return shall be pald to and in the name
of the deszgnated agent and shall discharge any liability of the state to any member
ofa comblned reporting group regarding the refund. The comblned reportmg group

ﬁhng a group return under par. (a) shall pay all taxes, including estlmated taxes in

the des1gnated agent’s name. The designated agent shall participate on behaif of the
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;‘

members of the combined reporting group in any mveetlgatl(}i; or hearing requested

by the department regarding a group return and sha]lf/produce all information

requested by the department regarding a group retum The designated agent may
execute a power of attorney on behalf of the me}rfbers of the combined reporting
group. The designated agent shall execute Wawers closing agreements, and other
documents regardlng a group return filed ur;éer par. (a) and any waiver, agreement,

or document exeeuted by the designated ent shall be considered as executed by all

members of the comlmed reporting gr/@up If the department acts in good faith with

a combined repertmg gr Qup membei' that represents itself as the designated agent

for the combined reportmg group’but that combined reporting group member is not

the designated agent, any ac;%: n taken by the department with that combined
reporting group member hgs the same effect as if that combined reporting group
member were the actual de51gnated agent for the combined reporting group.

(d) Part-year members Ifa corpOratlon becomes a member of a combined
reporting group or ceases to be a member of a combmed reporting group after the
beginning of a co:mmon accounting perlod fhe corporation’s income shall be

apportioned to thls state as follows:

1. If the corporatlon is required to file 2 or more short period federal returns
for the common accounting period, the income for the short period that the
corporatmn was a member of a combined reporting group shail be determined as
prowded under sub. (2), the corporation shall join in filing a comblned report for that
short period, and the corporation may join in filing a group return Fer that short
period. The income for the remaining short period shall be reported on a separate

return under s. 71.26 or 71.45. If the corporation becomes a member of another
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eembiné"d reporting group in the remaining short period, the corporation’s meome
shall be determmed for the remaining short period as provided under sub /(2)

2. If the corporatlon is not required to file federal short permd returns, the
corporation shalI ﬁle a separate return. Income shall be determmed as follows:

a. As pr0v1ded under sub. (2) for any period that the ger;;oratwn was a member
of a combined reportlilg group

b. As a separate entlty under s. 71.26 or 7 1.45 for any period that the

corporation was not a member of a combined reportmg group.

(e) Amended group return The electlen to file a group return under this section

applies to an amended group return thdt mcludes the same corporations that joined

in the filing of the original group return. Under this section, an amended group

return shall be filed as follows:

1. If an election to ﬁle a/group returt \'\that is in effect for a taxable year is

revoked for the taxable year because the combined reporting group that filed the

group return is not subject to sub. (2), as dete ;rmned by the department, the
designated agent for tﬁe combined reporting group may not file an amended group

return. The des1gnated agent and each corporation that joined in filing the group

return shall ﬁle a separate amended return. To compute tﬁe tax due on a separate
amended return a corporation that files a separate amended return shall consider
all of the pa;yments credits, or other amounts, including refunds, th.::xf i:he de51gnated
agent allocated to the corporation.

2 If a change in tax liability under this section is the result of the remeval of
a ce;ifi)oration from a combined reporting group because the corporation was not

7
4

eli%‘ibie to be a member of the combined reporting group for the taxable year, as
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determined by the department, the designated agent shall file an amended group

return and the ineligible corporation shall file a separate amended return.

3. If a corporation erroneously fails to join in the filing of a gri;up return, the

S
Y

&,
“

de&gnated agent shall file an amended group return that mcludes the corporation.

%

Ifa corp&ratmn that erroneously fails to join in the filing of 4 group return has filed

a separate remrn the corporation shall file an amendeéf separate return that shows

no net income, ov&rpayment or underpayment, and shows that the corporation has

“ &
f
.

joined in the filing of‘a group return. /!
(6) INcoOME COMPUTATION UNDER COMBLNED REPORTING. For the purposes of sub.
(2), income attributable to th15 state shall be determined as follows:

(a) Determine the net i 1nc0, e nf each member of a combined reporting group

under s. 71.26 or 71.45, as appr iate, before deducting net business losses. A
member of a combined reportmg grouj 'may determine its net loss or net income

under a method of accountmg or an electloia authorized under s. 71.26 (3) (y), 71.30

(1),71.45(2)(a) 13., 0or 7{1’.49 (2), as appropriate Aegardless of the accounting method

used to determine the net loss or net income of other members of the combined

reporting group. A%ier a member establishes an accé%mting method, or makes any
election under thls section, the member’s net loss or net i 1nceme shall be consistently
deterrnmed 1n the combined report of all members of the cor;lbined reporting group
and in the gveup return filed by the taxpayer members or in the separate return filed
by the members If a corporation is engaged in 2 or more trades or bus;messes that
are reqmred to use different apportionment formulas under s. 71.25 or 71. 4&, the net

\%

income for each trade or business shall be computed separately. A unitary busm‘ags

9
.
“

’With operations in a foreign country shall compute its net loss or net income as ™.

~ provided by rule by the department.
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G

(b) Adjust each member’s income, as determined under par. (a), as provided
undé;“’s 7 1.30.

(e From the amount determined under par. (b), subtract 1ntercompany
transactmns as prov1ded by rule by the department, such that 1ntercorppany

accounts of assets liabilities, equities, income, costs, or expenses are exc}uded from

/

the income determir

tlon to accurately reflect the income, the apportmnment

factors, and the tax crechts in a combined report that is filed under this section. An

intercompany transactlon% ’cludes the following:

1. Income or gain from sales exchanges, contrlbutlons or other transfers of
tangible or intangible property from a member of the combined reporting group to
another member of the combined reportmg group

2. Annual rent paid by a memberhef the combmed reporting group to another

member of the combined reporting group
3. Annual license fees or royaltles paid by a member of the combined reporting
group to another member of the cambmed reportmg group
4. Loans, advances, recelvables and similar 1t ms that one member of the

combined reporting group owes to another member of the cembmed reporting group,

including interest i mcome , and interest expense related to the e items.

5. Stock or other equity of a member of the combined repbrtmg group that is
owned or contrsl ed by ancther member of the combined reporting gi’@up

6. Except as provided by rule by the department, dividends paid out of earmngs

or profits and paid by a member of the combined reporting group to another member

of the combined reporting group.
7. Management or service fees paid by a member of the combined reporting:

group to another member of the combined reporting group.
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8. Income or expenses allocated or charged by a member of the combined

k"‘reporting group to another member of the combined reporting group.

(d) From the amount determined under par. (c) for each member of a combined
reportlng group, subtract nonapportionable income, net of related expenses and add
nonapportmnable losses, net of related expenses, to determme each member’s
apportlonable net income or apportionable net loss.

(e) Calculate the apportionment factors under sub (7) and multiply each
member’s apportlonable net income or apportmnable net loss, as determined under
par. (d), by the member s apportionment factor as determlned under sub. (7).

() For each corporatlon combine the amounts determined under par. (e) for

each trade or business.

(g To the amoun detertnined under par. (f), add each member’s

nonapportionable income attrlb able to this state and subtract each member’s

nonapportionable losses attnbutabl’e to this state.

”%»‘

(h) If the combined reportmg grouQ is not filing a group return, combine the
amounts determined under par. (g) for all members of the combined reporting group.
(i) If the combined reporting group is f‘ﬂ;ng a group return, combine the

amounts determlned under par. (g) for all members o‘fl the combined reporting group

“%;

%,

that join in ﬁhng the group return. N

() From the amount determined under par. (h) or (i), as%&agprepriate, subtract
the cq,;rnbined reporting group’s net operating loss as determined%n%der sub. (8).

/ (7) APPORTIONMENT FACTOR COMPUTATION UNDER COMBINED REPORTING. For the

ﬁgﬁ{iﬁirposes of sub. (2), this state’s apportionment factors are determined as %‘i)ﬂows:
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(a) 1. Determine the numerator and the denominator of the apportionment
?égtors as determined under s. 71.25 or 71.45, as appropriate, for each member of the
combmed reporting group, except as provided in subd. 2
2If a member of a combined reporting group is not subject to the tax /imposed
under s. 7 1. 23 or 71.43 because it does not have sufficient connection to th1s state as
a separate entlty for income or franchise tax purposes, as deker;mned by the
department, the numerator of the member’s sales factor uzhder s. 71.25 (9) or

f‘

apportionment factor under s. 71.45 (3) is zero. Ifa membér of a combined reporting

group is a corpora%' kﬁn engaged in business wholly Wlthln this state, as provided
under s. 71.25 (4), the numerator and denommater of the member’s apportionment
factors is the same. If a member of a combmed reportmg group is not subject to an
income or franchise tax as a separate entlty in the state to which a sale is attributed,

the sale is attributed to this st e.

(b) Subtract intercompany%“ ransactions under sub. (6) (c) from both the

numerators and the denomlnaters as-
(c) Add the denommaters of the apportlonment factors for each member of the

combined reporting group, as determined under par. (b), to arrive at the combined

’%

N\
%,
N

(d Compute each corporation’s apportm%ment factors by dividing the

denominator.

corporation’s numerator as determined under par. (b) b%gthe combined denominator

as determined under par. (c). AN

%
@,

(8) NET BUSINESS LOSS CARRY-OVER. (a) For taxable ye@rs beginning after
December 31, 2007, any net business loss of a corporation that 1S, a member of a

combmed reporting group as determined under sub. (6) for the taxablé year that is

not oﬁ’set against the net income of the other members of the combined reportmg
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group in the same taxable year may be carried forward as provided under s. 71.26

(4), except that any net business loss carried forward to a subsequent taxable year

may be offset against either the net income of the corporation that incurred the net
busiﬁess loss or the net income of the combined reporting group of which the
corporetmn is a member, in the manner prescribed by rule by thefdepartment

(b) A corporatmn that is a member of a combined reportlng g‘roup may not carry
forward a net business loss from a taxable year begmmng before January 1, 2008,

if the corporatlen was not subject to the tax 1mposed under s. 71.23 or 71.43 for the

same taxable year
(e A corporatlen that is a member of combined reporting group and that

incurred a Wisconsin net busmess loss m a taxable year beginning before January

1, 2008, that has not been offset agai } t the corporation’s net income in subsequent

taxable years, may offset the 7 ining net business loss against the corporation’s

net income as determined ung er sub (6). If the corporation joins in filing a group

return under sub. (5) and the corporatmn s remaining net business loss exceeds the

corporation’s net 1ncome as determined under sub. (6) for the first taxable year

beginning after December 31,2007, that the cerporatlon is subject to this section, the

corporation may annually offset up to 20 percent ef the remaining net business loss

%

against the net;mcome of the other members of the cekmbmed reporting group that
*s%%

join in ﬁlnga group return under sub. (5).

’*‘e

(9) N ET INCOME OR LOSS FOR CORPORATIONS WITH DIFFERENRACCOWTING PERIODS.

Ifa taxpayer member has a different accounting period than the cb@mon accounting
per;éd of the combined reporting group, the combined reporting grov@ shall assign
fe combined report income or loss for the combined reporting group, as d“etermmed

‘\

under sub. (6), proportionally to the number of months in the taxpayer mem})er S
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ua"xable year that are wholly or partly within the combined reporting group’s common
accountmg period. The total amount of income or loss assigned to a taxpayer member

under thls subsection for the portions of the common accounting period that are

included in: he taxpayer member’s taxable period shall be aggregated o;{;/netted to

determine th & axpayer member’s apportionable income. /

section shall deter% ine its net tax liability as follows: f

1. Multiply the amount determined under sub. (6)6) for the corporation by the

5{

tax rate under s. 71.27 or® 71 46, as appropriate. /ff

2. From the amount de%aerrmned under Sub/d 1., subtract the corporation’s tax

credits under s. 71.28 or 71.47 ba ed on the corporatlon s expenses. The corporation

may not offset any of its tax credlg , OT tax credit carry forwards, against the tax

liability of any other member of - ombined reporting group to which the

corporation belongs.

(b) A combined reportmg group that ﬁleq agroup return under this section shall

'%/

determine its net tax hablhty as follows: \

1. Multiply the am(mnt determined under sub. (6) %1) for the combined reporting
group by the tax rate under s. 71.27 or 71.46, as appropnate

2. From the amount determined under subd. 1., subtract %he tax credits under
ss. 71.28 and 7 L. 47 for all taxpayer members of the combined “epor‘tmg group.

11 ESTIMATED TAX PAYMENTS. (a) For the first 2 taxable years tha‘c a group
return is ﬁled under this section, estimated taxes under ss. 71.29 and 71. 48 may be

paid on a group basis or on a separate basis. The amount of any separate estlmated

ta:ggs pald in the first 2 taxable years that a group return is filed shall be credited

jﬁ;gainst the group’s tax liability. The designated agent shall notify the department
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ofa\ny estimated taxes paid on a separate basis in the first 2 taxable years that a
group return is filed.

(b) If a group return is filed for 2 consecutive taxable years, estimated taxes
under ss. 71 29 and 71.48 shall be paid on a group basis for each subsequent taxable
year until such%tlme as separate returns are filed by the corporations that were
members of a co;}%;gzined reporting group that filed group reta/rﬁs under this section.
For each taxable ;}ear in which combined estimated taxes are paid under this
subsection, the deparﬁment shall con51der the coxybmed reporting group filing a
group return to be one taxpayer for purposés of computing interest on the
underpayment of estlmate& taxes If a corporation subject to this section files a
separate return in a taxable year follo /ng a year in which the corporation joined in
filing a group return, the amount off any estimated tax payments made on a group

,x

basis for the previous year shall be credlted against the tax liability of the corporation

that files a separate retl{yn, as allocated by the designated agent with the

department’s approval. /

() Ifa cornbmed r'eportmg group pays ast;mated taxes on a group basis for a
taxable year or for any part of a taxable year, and the members of the combined
reporting group ﬁle separate returns for the taxable year the designated agent, with
the department’s approval, shall allocate the est1mated tax payments among the
members af the combined reporting group. x%
\dx}‘ If estimated taxes are paid on a group basis for a taxabléyear but the group

does not file a group return for the taxable year and did not file a group return for

the previous taxable year, the estimated tax shall be credited to the mamber of the
!

/ combined reporting group that made the estimated tax payment on the group’s

7

behalf.
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(e) ’If a combined reporting group that will file a group return applies for a
refund of esti‘mated taxes under s. 71.29 (3m), the department shall determine the
combined repofﬁng group’s eligibility for a refund on a group basis.

(12) INTEREST FOR UNDERPAYMENT OF ESTIMATED TAX. (a) General. The amount
of interest that is due fOr an underpayment of estimated taxes gpder sub. (11) shall
be computed as follows:

1. For the first year mk Wthh a combined reportmg éroup files a group return,
the amount of interest that is due for an underpay»fhent of estimated taxes shall be

determined by using the aggregate of the tax and income shown on the returns filled

by the members of the combined repb ing’ group for the previous year.

2. For any year in which a combmed reportmg group files a group return, the
department shall determine if the comblned reportmg group qualifies for the
exception to interest under 5. 71 29 (7) (b) by usmg the aggregate of the amount of

the tax liability and the amount of the net income @f all members of the combined

reporting group.

3. For any yea in Whlch a combined reporting group ﬁles a group return, the

department shallf etermine if the installment provisions under s. 71.29 (9) or (10)
apply to the combmed reporting group by using the aggregate of %he amount of the

tax hablhty and the amount of the net income of all members of the combined

”eportmg group.
4 For estimated taxes paid under sub. (11) (¢), the amount of mﬁeresﬁ that is

due from a member of a combined reporting group for an underpayment of estnnated

taxes paid by the member shall be determined by using the member’s separate 1tems\

from the group return filed for the previous year and the member’s allocated share

of the combined estimated tax payments for the current year. The designated agent
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Shq,l} report the member’s allocated share of the combined estimated tax payments
for the current year to the department, in the manner prescribed by the department.

(b) E;;terzng a group. If a corporation becomes a member of a combined
reporting grckiupk during a common accounting period under sub. (4), the combined
reporting group éhall make the following adjustments to determine the amount of

interest that is due for an underpayment of estimated taxes:

«*‘x‘»‘.’

1. Ifa corporatio‘ni becomes a member of a combinec{ﬁ;é’fﬁorting group at the

Jg’

beginning of a common ‘a{:ccounting period, the comp%ﬁed reporting group shall

include with the corresponding items on the grou_p/’feturn for the previous common

4

accounting period the separatéﬁitems shovs(ﬁ‘%on the corporation’s return for the

previous taxable year.

2. If a corporation is not a member of a combined reporting group for an entire

common accounting period, the ccmbm reportmg group shall include with the

corresponding items on the group return for the current taxable year the

corporation’s separate 1tems for that portion of the common accounting period that

the corporation was n@t a member of the combmed reportmg group.

3. To determme the separate items under subds.

and 2., if a corporation is

5,

a member of a combmed reporting group during a portion® of a common accounting

period in Whlch the corporation becomes a member of anethe‘r combined reporting
%,,

group, th»'e corporation’s separate items shall include the separa"ge items that are

attrlbnted to the corporation by the designated agent of the first combmed reportmg

grg"‘iip-
£

rd

/ (¢) Leaving a group. If a corporation leaves a combined reporting group é’u}“ing

a common accounting period under sub. (4), the combined reporting group shall make
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tﬁe following adjustments to determine the amount of interest that is due for an
uncié"l;payment of estimated taxes:

llf a corporation leaves a combined reporting group before the first day of a
common accountmg period, the combined reporting group shall exclude the separate
items that the des1gnated agent of the combined reporting group attributed to the
corporation for the preceding common accounting period from the correspondmg
items of the cornbmed reportlng group for the preceding common accoun’cmg period.

2. Ifa corporatlon leaves a combined reporting group afte}eyﬁw first day of a

common accounting permd xhe combined reporting group sh 1ixclude the separate
items that the designated agemt of the combined repor&{t{gr/::'oup attributed to the
corporation for the common accmmtmg period fro the corresponding items of the
combined reporting group for the current commél accounting period.

3. A corporation that leaves a combmeﬁ reportmg group shall use the separate
items that the designated agent of the %omhaned reporting group attributed to the
corporation to determine the amm}ﬁt of 1nterest that is owed for any underpayment
of estimated taxes under sub. (Xi) for the first taxa?ale year beginning after the day
that the corporation leaves, fi]e combined reporting gréup or, for a corporation that
has a different accountlg/;ermd than the combined report”mg group, for the portion

/

of the corporation’ s;’separate taxable year that remains aft“‘e;f the day that the

™
5

corporation @avgé uhe combined reporting group. A
(13) ASSESSMLNT NOTICE. If the department sends a notice of taxgs that are
owed by ggtombmed reporting group to the designated agent of a combined reportmg

groupy the notice shall name each corporation that joined in filing the group return

rgi’ated to the notice during any part of the period covered by the notice. The

‘Xl = ® t -
“~department’s failure to name a corporation on a notice under this subsection shall
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not invalidate the notice as to the unnamed corporation. Any levy, lien, or other
proceedmg to collect the amount of a tax assessment under this section shall name
the ‘\'c;erporation from which the department shall collect the assessment. If a
corpofeyion that joined in the filing of a group return leaves the combined reporting
group, the department shall send the corporation a copy of any notice sent to the
combined reportmg group under this subsection if the corperatlon _notifies the
department that the corporation is no longer a member of the Jeggm”‘bmed reporting
group and if the corporatmn requests in writing that the de aftment send notices

under this subsectlon to the corporation. The depart t’s failure to comply with

a corporation’s requesﬁ%to receive a notice does/ﬁfdt affect the tax liability of the

corporation. N yd
%,%

(14) LIABILITY FOR TAX) %ENTEREST AND PENALTY. If members of a combined
reporting group file a group retm:n fthe members of the combined reporting group
shall be jointly and severally lla}afie%{or any combined tax, interest, or penalty. The
liability of a member of a cogibmed reﬁ@rtmg group for any combined tax, interest,
or penalty shall not be reduced by an\h%eement with another member of the
combined reporting g;foup or by an agreemeﬁ» with another person.

(15) PRESUMPTIONS AND BURDEN OF PROOF. A commonly controlled group shall
be presumed tn be engaged in a unitary business ank 11 of the income of the unitary
business s}aall be presumed to be apportionable busmess\u{geme under this section.
A corperatlon partnership, or limited liability company has \L‘h\e burden of proving

%
th@t 1t is not a member of a commonly controlled group that is suble(:t to thls section.

;;,The department shall promulgate rules to implement this subsectlon

(16) INFORMATION. (a) A member of a commonly controlled group shall retain

any information, and provide such information to the department at the
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deﬁaytment’s request, that the department considers necessary to administer this
sectievn';\including all documents submitted to or obtained from the Internal Revenue
Service one;ther states regarding income and taxing jurisdiction.

(b) A member of a commonly controlled group shall identify, at the department S
request, the name Job title, and address of the member’s prmmpal officers or

employees who have substantlal knowledge of, and access toy documents that specify

the pricing policies, profit centers cost centers, and methods of allocating income and

expenses among cost centers reiated to the opera“f:lons of the member.

(¢) A member of a commonlyegontrgﬁed group shall retain all information

provided under par. (a) during any perl,, or which the member’s tax liability to this
state is subject to adjustment, 1n(;1ud1ng anypemod in which the state may assess
additional income or franchlse taxes an appeal of’ the member’s tax assessment is
pending, or a suit related to the member’s tax habﬂxt& is. Qendlng

a7 CORPORATIONS NOT FILING. If a corporation that is rqu}red to report under
this section dlrectly or indirectly owns or controls any other corporaﬁzgn orisdirectly

or 1nd1rectly owned or controlled by another corporation, the department may

require that such other corporations join in filing a combined report under this

seetion.”.

2. Page 962, line 18: after that line insert:
| “SECTION 2032d. 71.26 (3) (x) of the statutes is amended to read:

71.26 (3) (x) Sections 1501 to 1505, 1551, 1552, 1563 and 1564 (relating to

consolidated returns) are excluded, except @/j@ﬁt tMV pertain’ 4o
al sac fd the c carrv forMe% business loss underts.—

i

S

i
;
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4 7 i\f‘%\(tl) NET BUSINESS LOSS CARRY-FORWARD. A corporation, except a tax-

5 corporation\g{ an insurer to which s. 71.45 (4) applies, may offset-against its

6 Wisconsin net g‘u\siness income any Wisconsin net business loss sustained in any of

7 the next 15 precedi;\xRtaxable years, if the corporation was i;}bj’gct to taxation under

8 this chapter in the taxtébie year in which the loss was sustained, to the extent not

9 offset by other items of \%igc{onsin income in the loss year and by Wisconsin net
10 business income of any year be%\zg\een the loss year and the taxable year for which an
11 offset is claimed. For purposes of ‘iz‘lus subigééon Wisconsin net business income or
12 loss shall consist of all the income attr%;%f;ble to the operation of a trade or business
13 in this state, less the business expéhses é]%owed as deductions in computing net
14 income. The Wisconsin net b}xé;?ness incom%\qﬂr loss of corporations engaged in

hs

\

15 business within and Withoq;f’jche state shall be deté“rggined under s. 71.255 or 71.25
ff y%‘”x

16 (6) and (10) to (12). No?/aﬁportionable losses having a Wisconsin situs under s. 71.25

17 (5) (b) shall be included in Wisconsin net business loss; and né%@pportionable income

7 S
18 having a Wisconsin situs under s. 71.25 (5) (b), whether taxable o?\%xempt, shall be
y ”‘m\

19 included in other items of Wisconsin income and Wisconsin net business income for
£ - N\
20 purposes of this subsection.”.

e

21 .; e 974, line8: after that line insert;
P Page T /at ) Y .
22 /7{8 'I‘Iopff 60 1.29 ( the sta;{wesi/s;m/énﬁédj;%rea -
/ /o Loeer™™ e

% 72
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71.29 (2) WHO sHALL PaY. Ewery Except as provided in s. 71.255 il' eve
co;j’i)gration subject to tax under s. 71.23 (1) or (2) and every virtually exempt entity
subje;;%ato tax under s. 71.125 or 71.23 (1) or (2) shall pay an estiij;{ed tax.”.

4, Page 1008, line 17: after that line insert: /

“SECTION 2086d 71.44 (1) (a) of the statutes is amende to read:

71.44 (1) (&{ Every Except as provided in par. (e), every corporation, except

corporations all of whose income is exempt from taxation and except as provided in

sub. (1m), shall furnisii othe department a true and agcurate statement, on or before
March 15 of each year, :;ggt that returns for ﬁsca}}’years ending on some other date
than December 31 shall be\ﬁ{rnished on or before the 15th day of the 3rd month
following the close of such ﬁséékyear and ekcept that returns for less than a full
taxable year shall be furnished or:\ez{ be;fi'ﬁie the date applicable for federal income
taxes under the internal revenue cod}%n such manner and form and setting forth
such facts as the department deeﬂi'%ls nécessary to enforce this chapter. Every
corporation that is required to f}iimsh a statgment under this paragraph and that
hasincome that is not taxable {mder this subcha}a\&er shall include with its statement
a report that identifies ea(;h item of its nontaxable?&ome The statement shall be
subscribed by the presrdent vice president, treasurer\gssmtant treasurer, chief
accounting officer or any other officer duly authorized so to a& In the case of a return
made for a corparaftmn by a fiduciary, the fiduciary shall s aubsc\ri the return. The
fact that an 1§;ﬁlv1dual’s name is subscribed on the return shall\bg%prima facie
evidence thatthe individual is authorized to subscribe the return on behalf of the

corporation.

SECTION 2086e. 71.44 (1) (e) of the statutes is created to read:



10

11
12
13
14
15
16
17
18
19
20
21
22

23

24

2007 - 2008 Legislature —97- ot

.

\R\’{l.44 (1) (e) A corporation that is a member of a commonly controlled group,
as deﬁ&gd in s. 71.255 (1) (d), and engaged in a unitary business, as definedin s.

\
71.255 (1) (m), shall file a tax return under s. 71.255.”.
\\\‘i
5. Page 1009, line 16: after that line insert:
\

“SECTION 20§§d 71.46 (3) of the statutes is repealed.”.
>

6. Page 1021, lene 5: after that line insert: g/ ‘

rd

“SECTION 2116md. \71 48 of the statutes is amendegé read:

71.48 Payments of esj.unated taxes. See%gé Except as provided in s.

/
71.255 (11), ss. 71.29 and 71.84 (ZJXshall apply to inSurers subject to taxation under

\\E

/
5 7
. /

this chapter.”.
7. Page 1038, line 16: after thai? Xl‘ine ;’fisert
“SECTION 2139g. 71.84 (2) (a) of tbfe statutes is amended to read:
71.84(2) (a) Exceptas prowdedﬁn s.71. 2&(7 ), in the case of any underpayment
of estimated tax under s. 71.255, ’Z{ 29 or 71.48 thére shall be added to the aggregate

2

tax for the taxable year 1ntergst at the rate of 12% per year on the amount of the
\

underpayment for the pe;i%d of the underpayment. Fﬂr corporations, except as

provided in par. (b), pg?lod of the underpayment” means the time perlod from the

due date of the mstafﬁment until either the 15th day of the 3rd month beginning after
N\
the end of the t%iable year or the date of payment, whichever is earfier If90% of the
\
tax shown g}a the return is not paid by the 15th day of the 3rd month foﬁcmng the

close of ’Eﬁe taxable year, the difference between that amount and the estlmated taxes

pald félong with any interest due, shall accrue delinquent interest under s. 71. 91 @
f

(‘afin.

b age 1661, line 23: after that line insert:




2007 - 2008 Legislature o8- o~ oyt
/% (7) /)
- MQ’«
C_ 7 o

“(31) COMBINED REPORTING. The treatment of sections fﬂ%/@ﬁ@?éﬂ.%&}? 1.26

statutes first applies to taxable years beginning on January 1, 2008.”.

(END)
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Inserti-1

% Page 922, line 2: after that line insert:
“SECTION 2017d. 71.22 (9) of the Statutes is amended to read:
71.22 (9) “Person” includes corporations, unless the context requires
otherwise. “Person” may include, as determined by the department, any individual,
partnership, general partner of a partnership, limited liability company, registered

limited liability partnership, foreign limited liability partnership, syndicate, estate

trust, trustee in bankruptcy, receiver, executor, administrator, assignee, or

organization.”.

History: 1987 a. 312; 1987 a. 411 ss. 14, 19, 109, 112; 1989 a. 31, 336; 1991 a. 39, 269; 1993 a. 16, 112, 437, 1995 a. 27, 380, 428; 1997 a. 27, 37, 237, 252, 299; 1999 a.
9, 194; 2001 a. 16, 109; 2003 a. 33; 2005 a. 25, 49.

Insert 2 - 10

(a) “Combiﬁgd group” means the group of all persons whose income and
apportionment factors are considered under sub. (2) to determine the taxpayer’s
share of the net business or loss that is apportionable to this state.

Insert 3 - 20

/

(d) “Corporation” means a corporation, as defined in s. 71.22 (1k), that,
regardless of where the corporation is located, would be subject to the taxes imposed
under this chapter, if the corporation were doing business in this state. For purposes
of this secf{on, the business conducted by a pass—throﬁgh entity that is directly or
indirectly held by a corporation is considered the corporation’s business
proportionate to the corporation’s distributive share of the pass-through entity’s
income. “Corporation” does not include a tax-option corporation.

j Insert 4 - 10

() “Internal Revenue Code” means the Internal Revenue Code as defined in s.

{
71.22 (4) and (4m), including any provision of a federal tax treaty that expressly
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applies to the states of the United States, but not including any other application of
a federal tax treaty.

( “Pass—throd{;h entity” means a general or limited partnership, any
organization that is treated as a partnership for purposes of this chapter, a real
estate investment trust, a regulated investment company, a real estate mortgage
investment conduit, a financial asset securitization investment trust, a trust, or an

estate. I;
Vv
(h) “Tax haven” means a jurisdiction that, for any taxable year, is identified by

the organization for economic cooperation and development as a tax haven or as
having a harmful, preferential tax regime or has no, or a nominal, effective tax on
income and all of the following aﬁply:

1. The jurisdiction has laws or practices that prevent the effective exchange of
information, for tax purposes, with other governments on taxpayers benefiting from
the tax regime.

2. The details of the legislative, legal, or administrative provisions of the
jurisdiction’s tax regime are not publicly available and apparent or are not
consistently applied to similarly situated taxpayers or the information needed by tax
authorities to determine a taxpayer’s correct tax liability, including accounting
records and underlying documentation, is not adequately available.

3. The jurisdiction facilitates the establishment of foreign-owned entities
without requiring a local substantive presence or prohibits such entities from having
any commercial impact on the local economy.

4. The tax regime explicitly or impliéitly excludes the jurisdiction’s resident
taxpayers from taking advantage of the tax regime’s benefits or prohibits enterprises

that benefit from the regime from operating in the jurisdiction’s domestic market.
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5. The jurisdiction has created a tax regime that is favorable for tax avoidance,
based upon an overall assessment of relevant factors, including whether the
jurisdiction has a significant untaxed offshore financial or other services sector

relative to its overall economy.

Insert 24 - 18

() “Unitary business” means a single economic enterprise that consists of
separate parts of a single business entity or of a commonly controlled group of
business entities that are sufficiently interdependent, integrated, and interrelated
by their activities so as to provide a synergy and a mutual benefit that produces a
sharing or exchange of value among them and a significant flow of value to the
separate parts. For purposes of this section, 2 or more business entities are
considered a unitary business if the entities have unity of ownership, operation, and
use, as indicated by centralized management or a centralized executive force;
centralized purchasing, advertising, or accounting; intercorporate sales or leases;
intercorporate services; intercorporate debts; intercorporate use of proprietary
materials; interlocking directorates; or interlocking corporate officers. Any business
conducted by a pass-through entity that is owned directly or indirectly by a
corporation is considered conducted by the corporation, to the extent of the
corporation’s distributive share of the pass-through entity’s income, regardless of
the percentage of the corporation’s ownership interest. A business conducted
directly or indirectly by one corporation is unitary with that portion of a business
conducted by another corporation through its direct or indirect interest in a
pass-through entity, if the corporations are sufficiently interdependent, integrated,

and interrelated by their activities so as to provide a synergy and a mutual benefit
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that produces a sharing or exchange of value among them and a significant flow of
value to the separate parts and the two corporations are members of the same
commonly controlled group.

(2) CORPORATIONS REQUIRED TO USE COMBINED REPORTING. (a) A corporation
engaged in a unitary business with any other corporation shall file a combined report

g

that includes the income, determined under sub 3, ‘;and apportionment factor,
determined under Wb (t’i‘f}f the f0110w1ng members of the unitary
business:

1. Any member incorporated in the United States, including the District of
Columbia and any territory or possession of the United States, or formed under the
laws of any state, the District of Columbia, or any territory or possession of the
United States.

2. Any member, regardless of where the entity is incorporated or formed, if the
average of the following ratios is 20 percent or more:

a. The value of the member’s real property and tangible personal property
located in the United States, including the District of Columbia and any territory or
possession of the United States, not including property that is used to produce
nonapportionable income, divided by the value of all of the member’s real property
and tangible personal property, not including property that is used to produce
nonapportionable income. For purposes of this subd. 2. a., the value of property that
the member rents is the net annual rental amount for the property, multiplied by 8.

b. The amount of the member’s payroll that is paid in the United States,
including the District of Columbia and any territory or possession of the United
States, divided by the amount of the member’s total payroll. For purposes of this

subd. 2. b., payroll includes compensation paid to employees, but does not include
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payroll used to produce nonapportionable income. The payroll paid in the United
States, including the District of Columbia and any territory or possession of the

United States, shall be determined in the same manner as payroll is determined for

¢. The member’s sales in the United States, including the District of Columbia

and any territory or possession of the United States, divided by the member’s total

/

1

2

3

v

4 this state under s. 7 1.2258) (b) 1. to 5.

5

6

7 sales. For purposes of this subd. 2. c., sales include items identified in s. 71.25 (9) (e),
8

but not items identified in s. 71.25 (9) (f){and the situs of a sale shall be determined

inthe same manner as for state salesin s. 71.25 (9) (b), (d), (df‘)ﬂ and (dh), not including

o?
551‘25 (9) (b) 2m. and 3., (¢), (df) S}Kand (dh) 4.

3
3. Any member that is a domestic international sales corporation as described

12 in sections 991 to 994 of the Internal Revenue Code, a foreign sales corporation as
13 described in sections 921 to 927 of the Internal Revenue Code, or an export trade
14 corporation as described in sections 970 to 971 of the Internal Revenue Code.

15 4. Any member that is a controlled foreign corporation as defined in section 957
16 of the Internal Revenue Code, to the extent of the member’s income that is defined
"tf’;\ ) in ﬁ/ection 952 of of the Internal Revenue Code, including any lower-tier subsidiary’s
18 distribution of such income that was previously taxed, determined without regard
19 to federal treaties, and the apportionment factors related to that income. For
20 purposes of this subdivision, any item of income received by a controlled foreign
21 corporation is excluded if the income was subject to an income tax imposed by a
22 foreign country at an effective tax rate greater than 90 percent of the maximum tax
23 rate specified in section 11 of the Internal Revenue Code.

24 5. Any member that earns more than 20 percent of its income, directly or

m &2l
% \Zf/) indirectly, from intangible property or service telated activities that are deductible
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against the business income of other members of the combined group, to the extent
of that income and the apportionment factors relateei?hat income.

6. Any member that is doing business in a tax haven, if the member is engaged
in an activity that is sufficient for that tax haven jurisdiction to impose a tax under
federal law. If the member’s business activity in a tax haven is entirely outside the
scope of the laws and practices that cause the jurisdiction to be a tax haven, the
member’s business activity is not considered to be conducted in a tax haven for
purposes of this section.

7. Any member not described in subds. 1. to 6., to the extent that its income is
derived from or attributable to sources within the United States, including the
District of Columbia and any territory or possession of the United States, as
determined under the Internal Revenue Code and by its apportionment factors
related to that income.

(b) The department may require that a combined report filed under this section

include the income and associated apportionment factors of any persons not

>

o

”

described under par. (a) that are members of a unitary businessdnior ;: ect the
proper apportionment of income of the entire unitary business, including persons
that are not, or would not be, subject to the taxes imposed under this chapter if doing
business in this state.

(3) COMPONENTS OF INCOME SUBJECT TO TaX. Each taxpayer member is
responsible for the tax imposed under this chapter based on its taxable income or loss
apportioned or allocated to this state, including:

(a) Its share of any business income apportionable to this state of each of the

/

combined groups of which it is a member, as determined under subs. (4) and (5).
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(b) Its share of any business income apportionable to this state of a distinct
business activity conducted in and outside this state wholly by the taxpayer member,
as determined under s. 71.25.

(¢) Its income from a business conducted wholly by the taxpayer member
entirely in this state.

(d) Its income sourced to this state from the sale or exchange of capital or assets
and from involuntary conversions, as determined under sub. (4) (a) S?f

(e) Its nonbusiness income or loss allocable to this state.

2
3
4
5
6
7
8
9

(f) Its income or loss allocated or apportioned in an earlier year that is state

source income during the income year, other than a net business loss carr%))rward.

gﬁ rEég) Its net business loss car a rward. If the taxable income computed under
— Sy ahg

12 é subs. @{2)@%?1(1 (5) results in a loss for a taxpayer member of the combined group,

13 the taxpayer member has a net business loss, subject to the net business loss

\ J/
, @ limitations and carx%)rward provisions in s. 71.26 (4). The business loss is applied

15 as a deduction in a subsequent year only if the taxpayer member has net income
16 sourced to this state, regardless of whether the taxpayer is a member of a combined
17 group in the subsequent year.

18 (4) DBUSINESS INCOME OF THE COMBINED GROUP. The business income of a
19 combined group is determined as follows:

20 (a) Compute the sum of the income of each member of the combined group as
21 determined for federal income tax purposes, as if the members were not consolidated
22 for federal purposes, and modified as provided under s. 71.2{; Each member of the
23 combined group shall determine its income as follows:

24 1. For any member incorporated in the United States, including the District of

25 Columbia and any territory or possession of the United States, or included in a
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consolidated federal corporate income tax return, the income included in the total
income of the combined group is the corporation’s taxable income as determined
under s. 71.26.

2. Except as provided in subd. 3, for any member not included in subd. 1., the
income included in the total income of the combined group shall be determined as
follows:

a. Each foreign branch or foreign corporation shall prepare a profit and loss
statement in the currency in which the branch’s or corporation’s books of account are
regularly maintained.

b. The member shall adjust any statement prepared under subd. 2. a. to
conform to the accounting principles generally accepted in the United States for the
preparation of profit and loss statements.

¢. The member shall adjust any statement prepared under subd. 2. a. to
conform to the tax accounting standards required by the department for the
administration of this chapter.

d. Each member of the combined group shall translate its profit and loss
statements, and the related apportionment factors, into the currency in which the
parent corporation maintains its books and records.

e. Each member shall express in U.S. dollars the income apportioned to this
state.

3. If the department determines that the income determination under this

pdivasion reasonably approximates income as determined under s. 71.26, any

member not included in subd. 1. may determine its income based on a consolidated
profit and loss statement that includes the member and that is prepared for the

purpose of filing, by related corporations, with the securities and exchange
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commission. If the member is not required to file with the securities and exchange
commission, the department may allow, for purposes of this subdivision, the use of
the consolidated profit and loss statement prepared for reporting to shareholders
and subject to review by an independent auditor. If a statement described in this
subdivision does not reasonably approximate income as determined under s. 71.26,
the department may accept the statement if the member makes appropriate
adjustments to the statement, as determined by the department, i to
approximate the income determined under s. 71.26.

- 4. If a unitary business includes income from a pass-through entity, the total
income of the combined group includes the member’s direct and indirect distributive
share of the pass-through entity’s unitary business income.

5. All dividends paid by one member to another are not included in the
recipients income, if the dividends are paid out of the earnings and profits of the
unitary business in the current taxable year or in an earlier taxable year. This
subdivision does not apply to dividends received from members of a unitary business
that are not a part of the combined group.

6. Except as provided by the department by rule, business income or loss from
an intercompany transaction between members of the same combined group shall be
deferred in a manner similar to 26 CFR 1.1502-13. Upon the occurrence of any of
the following events, deferred business income or loss resulting from an
intercompany transaction between members of a combined group shall be included
in the income of the seller and shall be apportioned as business income earned
immediately before the event:

a. The object of the deferred intercompany transaction is sold by the buyer to

an entity that is not a member of the combined group.
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1 b. The object of the deferred intei‘company transaction is sold by the buyer to

2 an entity that is a member of the combined group for use outside the unitary business

3 in which the buyer and seller are engaged.

4 c. The object of the deferred intercompany transaction is converted by the buyer

5 to a use outside the unitary business in which the buyer and seller are engaged.

6 d. The buyer and seller are no longer members of the same combined group,

7 regardless of whether the members remain a unitary business.

8 7. A charitable expense incurred by a member of a combined group, to the

9 extent allowable as a deduction under section 170 of the Internal Revenue Code,
10 shall be subtracted first from the business income of the combined group, subject to
11 the income limitations of section 170 of the Internal Revenue Code as it applies to
12 the entire business income of the group, and any remaining amount shall be treated
13 as a nonbusiness expense allocable to the member that incurred the expense, subject
14 to the income limitations of section 170 of the Internal Revenue Code as it applies
15 to the nonbusiness incomé of that member. Any charitable deduction described
16 under this subdivision that is allowed as a carryover deduction in a subsequent year

is considered to be originally incurred in the subsequent year by the same member,,
3

and this section applies in the subsequent year for purposes of determining the

19 allowable deduction in that year.
20 8. Gain or loss from the sale or exchange of capital assets, property described
21 in section 1231 (a) (3) of the Internal Revenue Code, and property subject to an

J

22 involuntaryconversion, is removed from the total separate net income of each

23 member of a combined group and is apportioned and allocated as follows:

a. For shor%erm capital gains or losses, Ion?erm capital gains or losses, gains

25 or losses under section 1231 of the Internal Revenue Code, and involuntary
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@ conversions, the business gain and loss of all members %%ombined within each class
2 of net business gain or loss and each such class is separately apportioned to each
3 member using the member’s apportionment percentage determined under sub. (5). /
4 b. Each taxpayer member shall net its apportioned business gain or loss for all
5 classes, as determined under subd. 8. a., including any such apportioned business
6 gain and loss from other combined groups, against the taxpayer member’s
7 nonbusiness gain and loss for all classes allocated to this state as provided under
8 sections 1231 and 1222 of the Internal Revenue Code, not including nonbusiness
9 items allocated to another state.

10 c. Any resulting state source income or loss, if the loss is not subject to section

11 1211 of the Intenal Revenue Code, of a taxpayer member produced by the

@ application oft : 8. a. and b. shall then be applied to all other state source

13 income or loss of that member.

14 d. Any resulting state source loss of a member that is subject to section 1211

15 of the Internal Revenue Code shall be carried forward or carried back by that

member and shall be treated as state source short-term capital loss incurred by that

member for the year for which the car orward or car {i ack applies.
18 9. Any expense of one member f the unitary éiness that is directly or
19 indirectly attributable to the nonbusiness or exempt income of another member of
20 the unitary business shall be allocated to that other member as corresponding
21 nonbusiness or exempt expense, as appropriate.
22 (b) Subtract any nonbusiness income of the combined group from the amount
23 determined under par. (a) and add any nonbusiness expense or loss of the combined

24 group to the amount determined under par. (a).
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(56) TAXPAYER’'S SHARE OF BUSINESS INCOME OF A COI\'[{BINED GROUP. The taxpayer’s
share of the business income apportionable to this state of each combined group of
which it is a member shall be the product of the business income of the combined
group as determined under sub. (4) and the taxpayer member’s sales factor
percentage, determined under s. 71.25, modified as follows:

(a) Include in the numerator the taxpayer member’s sales associated with the
combined group’s unitary business in this state.

(b) Include in the numerator the taxpayer member’s sales associated with the
combined group’s unitary business to another state in which the taxpayer member
is not engaged in business, regardless of whether another member of the combined
group is engaged in business in the other state.

(¢) Include in the denominator the sales of all members of the combined group,
including the taxpayer, that are associated with the combined group’s unitary
business regardless of where that business is located.

(d) Include sales of a pass-through entity owned directly or indirectly by a
corporation in proportion to a ratio the numerator of which is the amount of the
corporation’s distributive share of the pass-through entity’s unitary income included
in the income of the combined group in under sub. (4) and the denominator of which
is the amount of the pass-through entity’s total unitary income.

(e) Exclude sales between members of the combined group.

() If a member of a combined group is not subject to the taxes imposed under
s. 71.23 because it is not engaged in business in this state, the numerator of the
member’s sales factor is zero.

(6) CREDITS AND POST-APPORTIONMENT DEDUCTIONS. No tax credit or

post-apportionment deduction earned by one member of the combined group, but not
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complete(}. used by or allowed to that member, may be used in whole or in part by
3

another member of the combined group or applied in whole or in part against the total

income of the combined group.

¢)) DESIGNATED AGENT (a) For purposes of administering this section, each

combined group shal a sole des1gnated agent. The designated agent is the parent
corporation of the combined group, if the parent corporation is a taxpayer member
of the combined group and the income of the parent corporation is included in the
combined report. If there is no such parent corporation, the designated agent may
be appointed by the taxpayer members. If there is no such parent corporatioyn and
no taxpayer member is appointed, the designated agent is the taxpayer member that
has the most significant operations in this state on a recurring basis, as determined
by the department. The designated agent may change only when the designated
agent is no longer subject to the tax imposed under s. 71.23 (1) or (2), in which case
the combined group shall notify the department of such a change in the manner
prescribed by the department.

(b) The designated agent is responsible for acting on behalf of the taxpayer

1. File with the department a combined report under

2. File any extensions under s. 7 1.24;’j

3. File any amended combined reports and claims for refund or credit.

4. Send and receive all correspondence with the department regarding the
combined report.

5. Remit all taxes, including estimated taxes, to the department. For purposes

of computing interest on late payments, all payments remitted are considered to be
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made on a prdpo@rtionate basis by all taxpayer members of the combined group,
unless otherwise specified by the designated agent.

6. Participate on behalf of the combined group members in any investigation
or hearing requested by the department regarding a combined report, produce all
information requested by the department regarding the combined report, and file
any appeal related to a combined report. Any appeal filed by the designated agent
is considered filed by all members of the combined group.

7. Execute any waiver, closing agreement, power ofz torney, or other document

regarding the combined report filed under sub. (¥))(b). Any waiver, agreement, or

document executed by the designated agent is considered executed by all members
of the combined group.

8. Receive notices regarding the combined report. Any such notice the
department sends to the designated agent is considered sent to all taxpayer members
of the combined group.

9. Receive refunds regarding the combined report. Any such refund shall be
paid to and in the name of the designated agent and shall discharge any liability of
the state to any member of the combined group regarding the refund.

(c) The department may relieve the designated agent from any of the duties
described in par. (b) to the extent that the duties relate to income, expense, or loss
that is not includable in the business income of the combined group under sub. (4).‘/
Unless the department provides for such relief by rule, a designated agent shall
obtain written approval from the department to be relieved of any such duties.

(8) TAXABLE YEAR OF THE COMBINED GROUP. (a) Except as provided in par. (b), the
combined group’s taxable year is the designated agent’s taxable year. If a member’s

rem
taxable year is differentggzw the combined group’s taxable year, the designated
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agent may elect to determine the portion of each member’s income to be included in
the combined report either from a separate income statement from each member that
is prepared by the member’s books and records for the months that are included in
the combined group’s taxable year or by including in the combined report all of the
income of each member for the year that ends during the combined group’s taxable
year. Any election made under this parag{aph remains in effect for subsequent years
unless the designated agent submits a request to the department to change the
election and the department approves in writing.

(b) If 2 or more members of a combined grou?p file a federal consolidated return,
the combined group’s taxable year is the taxable year that corresponds to the federal
consolidated return.

(9) PART-YEAR MEMBERS OF A COMBINED GROUP. If a corporation becomes a
member of a combined group, or ceases to be a member of a combined group, after
the beginning of the combined group’s taxable year, the corporation’s income shall
be determined as provided under subs. (3), (4), and (5) for that portion of the year in

which the corporation was a member of the combined grougﬁand the income shall be
J‘

included in the combined report. The income for the remaining short period shall be
reported on a separate return or separate combined report.

(10) PRESUMPTIONS AND BURDEN OF PROOF. A commonly controlled group is
presumed to be engaged in a unitary business and all of the income of the unitary
business is presumed to be apportionable business income under this section. A

corporation has the burden of pr(}ving that iWember of a combined group
v;! .

that is subject to this section.”.

Insert(2h/
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o~
1 C@ as provided under section 1502 of the U.S. treasury regulations as it relates to

2 deferred gain or loss from an intercompany transaction under s. 71.255 (4) (a) 6




